INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF DELAWARE

PAUL W. DAVIS,
Petitioner,
V. Civil Action No. 99-547-GM S
ROBERT SNYDER, Warden, and
ATTORNEY GENERAL OF THE STATE
OF DELAWARE,

Respondents.

S N N N N N N N N N N N N

MEMORANDUM AND ORDER

Following ajury trid in the Delaware Superior Court, Paul W. Davis was convicted of
assaulting a corrections officer. The Superior Court sentenced Davis to twelve years imprisonment.
He s presently incarcerated in the Delaware Correctiona Center in Smyrna, Dlaware. Davis hasfiled
with the court a petition for awrit of habeas corpus pursuant to 28 U.S.C. § 2254. For the reasons set

forth below, the court will deny Davis petition.

BACKGROUND

On duly 24, 1997, Paul W. Davis was an inmate at the Sussex Correctiond Inditution in
Georgetown, Delaware. Early that morning, inmate workers set up afood cart to serve breskfast to
the inmates on Davis cdllblock. Corrections Officer Feetwood announced that breskfast was served

and ingructed the inmates to line up within five minutes. When Davis and ancther inmate arrived afew



minutes late, Heetwood informed them that they could not have breskfast. The other inmate who
arrived late produced a prescription demonstrating that he needed to eat before taking his medication,
and Fleetwood alowed him to eat. Davis dso argued that amedica condition required him to est.
Fleetwood, however, maintained that Davis would not be served and ordered him to leave the chow
line. Despite Fleetwood's order, Davis commenced taking food from the cart. Fleetwood began
gpraying mace on Davis, who in turn stabbed Fleetwood with afork. According to Davis, he had no
intention of stabbing Feetwood — he was only trying to protect his face from the mace. Fleetwood
nonethel ess suffered four puncture wounds and lacerations.

Based on these events, agrand jury in the Delaware Superior Court charged Davis with one
count of assault in a detention facility. Following atwo-day trid, the jury found Davis guilty as charged.
The Superior Court (Graves, J.) ruled that Davis was a habitud offender and sentenced him to twelve
yearsin prison. On direct gpped, Davis counsd submitted a brief indicating that no arguably
gopedadleissues existed. Davis supplemented counsd’ s brief with a document raising four issues for
congderation. After congdering each of Davis issues, the Delaware Supreme Court affirmed. Davis
v. State, No. 47, 1998, 1998 WL 666730 (Del. July 29, 1998)(“Davis|”).

On December 9, 1998, Davisfiled in the Superior Court a motion for postconviction relief
pursuant to Rule 61 of the Superior Court Rules of Crimina Procedure. In his Rule 61 motion, Davis
rased three clamsfor relief. The Superior Court found two of Davis clams proceduraly barred for
falure to raise them on direct apped, and rgected his remaining claim of ineffective ass stance of
counsd on the merits. State v. Davis, No. CRIM. A. 97-07-0685 (Del. Super. Ct. Dec. 29,

1998)(“Davis 11”). Upon Davis motion for reconsderation, the Superior Court again concluded that



two of Davis clamswere procedurdly barred. Sate v. Davis, No. CRIM. A. 97-07-0685, 1999
WL 167784 (Del. Super. Ct. Mar. 1, 1999)(“Davis I11”). The Delaware Supreme Court affirmed “for
the reasons set forth in [the Superior Court’s| well-reasoned decison.” Davisv. State, No. 8, 1999,
1999 WL 643004 (Dd. June 21, 1999)(“Davis IV”).

Davis has now filed with the court the current petition for awrit of habeas corpus. The
respondents ask the court to deny Davis' petition on the ground that the claims presented therein are

ether procedurdly barred or lacking in merit.

. LEGAL PRINCIPLES
A. Standards of Review
A federd court may consider a habess petition filed by a state prisoner only “on the ground that
heisin custody in violation of the Congtitution or laws or tregties of the United States” 28 U.S.C. 8§
2254(a). Pursuant to the Antiterrorism and Effective Death Pendlty Act of 1996 (“AEDPA™):
An gpplication for awrit of habeas corpus on behaf of a person in custody pursuant to
the judgment of a State court shall not be granted with respect to any clam that was

adjudicated on the merits in State court proceedings unless the adjudication of the claim —

(2) resulted in adecison that was contrary to, or involved an unreasonable gpplication
of, clearly established Federa law, as determined by the Supreme Court of the United

! Effective April 24, 1996, the AEDPA amended the standards for reviewing state court
judgments in habeas petitions filed under 28 U.S.C. § 2254. Wertsv. Vaughn, 228 F.3d 178, 195
(3d Cir. 2000), cert. denied, 121 S. Ct. 1621 (2001). Federa courts must apply the AEDPA’s
amended standards to any habeas petition filed on or after April 24, 1996. See Lindh v. Murphy, 521
U.S. 320, 336 (1997); Werts, 228 F.3d at 195. Davisfiled the current habeas petition at the earliest
on July 9, 1999, the date he signed it. Accordingly, to the extent the court may review the merits of
Davis clams, the AEDPA’s amended standards of review apply.
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States. . .

28 U.S.C. § 2254(d). According to the United States Supreme Court, afedera court may issue awrit
of habeas corpus under this provison only if it finds that the state court decision on the merits of aclam
either (1) was contrary to clearly established federd law, or (2) involved an unreasonable application of
clearly established federd law. Williamsv. Taylor, 529 U.S. 362, 412 (2000). “A federa court may
not grant awrit of habeas corpus merdy because it concludes in its independent judgment that the
relevant Sate court decision gpplied clearly established federa law erroneoudy or incorrectly.” Gattis
v. Shyder, _ F.3d __, No. 99-9006, 2002 WL 90834, *4 (3d Cir. Jan. 24, 2002).

Specificdly, afederd court may grant the writ under the “contrary to” clause only “if the ate
court arrives a a conclusion opposite to that reached by [the United States Supreme Court] on a
question of law or if the state court decides a case differently than [the United States Supreme Court]
has on a st of maeridly indiginguishable facts” 1d. a 412-13. The court “must first identify the
gpplicable Supreme Court precedent and determine whether it resolves the petitioner’sclam.” Werts,
228 F.3d at 197 (citing Matteo v. Superintendent, SCI Albion, 171 F.3d 877, 888 (3d Cir. 1999)).
In order to satisfy the “contrary to” clause, the petitioner must demongtrate “that Supreme Court
precedent requires the contrary outcome.” Matteo, 171 F.3d at 888 (emphasis added).

If the petitioner failsto satisfy the * contrary to” clause, the court must determine whether the
state court decision was based on an unreasonable application of Supreme Court precedent. 1d.
Under the *“unreasonable application” clause, the court “may grant the writ if the state court identifies
the correct governing legd principle. . . but unreasonably appliesthat principle to the facts of the

prisoner'scase.” Williams 529 U.S. a 413. In other words, afederal court should not grant the
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petition under this clause * unless the state court decision, evaluated objectively and on the merits,
resulted in an outcome that cannot reasonably be justified under existing Supreme Court precedent.”
Matteo, 171 F.3d at 890.

Respecting a state court’ s determinations of fact, this court must presume thet they are correct.
28 U.S.C. 8§ 2254(e)(1). The petitioner bears the burden of rebutting the presumption of correctness
by clear and convincing evidence. Id. The presumption of correctness gppliesto both explicit and
implicit findings of fact. Campbell v. Vaughn, 209 F.3d 280, 286 (3d Cir. 2000), cert. denied, 531
U.S. 1084 (2001). When the state court did not specificdly articulate its factud findings but denied a
clam on the meits, federa courts on habeas review generdly may “properly assume that the Sate trier
of fact . . . found the facts againg the petitioner.” Weeks v. Shyder, 219 F.3d 245, 258 (3d Cir.),
cert. denied, 531 U.S. 1003 (2000).

B. Exhaustion and Procedural Default

Pursuant to the federal habess statute:

An agpplication for awrit of habeas corpus on behalf of a person in custody pursuant to
the judgment of a State court shal not be granted unlessit appearsthat —

(A) the gpplicant has exhausted the remedies available in the courts of the State; or

(B)(i) thereisan absence of available State corrective process,; or (i) circumstances exist that
render such process ineffective to protect the rights of the applicant.

28 U.S.C. § 2254(b)(1). Grounded on principles of comity, the requirement of exhaustion of state
court remedies ensures that sate courts have the initia opportunity to review federd congtitutiona
chdlenges to state convictions. Werts, 228 F.3d at 192.

To satidy the exhaugtion requirement, “ state prisoners must give the state courts one full



opportunity to resolve any congtitutiond issues by invoking one complete round of the Stat€'s
established appdlate review process.” O’ Sullivan v. Boerckel, 526 U.S. 838, 844-45 (1999).
Although a gtate prisoner is not required to “invoke extraordinary remedies,” he must fairly present each
of hiscamsto the state courts. Boerckel, 526 U.S. at 845, 848. A claim raised in afederal habeas
petition has been “fairly presented” if it is “the substantid equivaent of that presented to the State
courts’ and if the state court has *available to it the same method of legd andyssasthat to be
employed in federd court.” Werts 228 F.3d at 192 (quoting Lambert v. Blackwell, 134 F.3d 506,
513 (3d Cir. 1997)). Generdly, federd courtswill dismiss without prejudice clams that have not been
farly presented to the state courts, thereby alowing petitioners to exhaust their clams. Linesv.
Larkins, 208 F.3d 153, 159-60 (3d Cir. 2000), cert. denied, 531 U.S. 1082 (2001).

If aclam has not been fairly presented to the state courts, but state procedurd rules preclude a
petitioner from seeking further relief in the State courts, the exhaudtion requirement is deemed satisfied
because further state court review is unavailable. 1d. a 160. Although technicdly exhausted, such
clams are proceduraly defaulted. 1d. In addition, where a state court refuses to consider a petitioner’s
clams because he failed to comply with an independent and adequate Sate procedurd rule, his cdams
are consdered exhausted but proceduraly defaulted. Harrisv. Reed, 489 U.S. 255, 263 (1989);
Werts 228 F.3d at 192. Federd courts may not consder the merits of procedurdly defaulted clams
unless the petitioner demonstrates cause for the default and preudice resulting therefrom, or a
fundamental miscarriage of justice. Coleman v. Thompson, 501 U.S. 722, 750 (1991); Lines, 208
F.3d at 160.

In order to demongtrate cause for aprocedura default, a petitioner must show that “some



objective factor externd to the defense impeded counsel’ s efforts to comply with the State’ s procedurd
rue” Murray v. Carrier, 477 U.S. 478, 488 (1986). A petitioner may establish cause, for example,
by showing that the factud or legd basis for aclam was not reasonably available or that government
officidsinterfered in a manner that made compliance impracticable. Werts 228 F.3d at 193.
Additiondly, ineffective assstance of counsd conditutes cause, but only if it is an independent
condtitutiona violation. See Coleman, 501 U.S. a 755. In addition to cause, a petitioner must
establish actud prgudice, which requires him to show “not merely that the errors et . . . trial crested a
possihility of prgudice, but that they worked to his actud and substantial disadvantage, infecting his
entire trid with error of conditutiond dimensons” Murray, 477 U.S. at 494.

Alternatively, afederal court may excuse aprocedurd default if the petitioner demongtrates that
falureto review the dlam will result in afundamenta miscarriage of justice. Edwards v. Carpenter,
529 U.S. 446, 451 (2000). The miscarriage of justice exception applies only in extraordinary cases
“where a condtitutiond violation has probably resulted in the conviction of onewho is actudly
innocent.” Murray, 477 U.S. at 496. Actud innocence means factua innocence, not lega
inauffidency. Bousley v. United States, 523 U.S. 614, 623 (1998). To establish a miscarriage of
justice, a petitioner must prove that it is more likely than not that no reasonable juror would have

convicted him. Schlup v. Delo, 513 U.S. 298, 326 (1995); Werts, 228 F.3d at 193.



[11. DISCUSSION
From Davis memorandum of law in support of his habesas petition, the court distillsthe
following damsfor rdief:?
@ The Superior Court abused its discretion by ruling that Fleetwood' s order was lawful.
2 The gate failed to prove that Fleetwood' s order was lawful.
3 Counsd rendered ineffective assstance by falling to investigate whether Fleetwood' s
order was lawful and by failing to pursue on apped the issue of the lawfulness of

Fleetwood' s order.

4 The Delaware Supreme Court failed to conduct a meaningful review of the Superior
Court’s denid of his Rule 61 motion for postconviction relief.

(D.l. 2)) Davis asksthe court to conduct an evidentiary hearing on hisclaims.

A. Clam 1

Davis firg clamispremised on hisbdief that Hegtwood' s order was unlawful because he
lacked the authority to deny breskfast to an inmate under the circumstances. Davis argues that he was
judtified in disobeying an unlawful order and using force to protect himself. Hiscdam isthat the
Superior Court abused its discretion by ruling that Fleetwood' s order was lawful. The respondents
assart that Davis presented this claim in his Rule 61 motion, and that the state courts found it

procedurally defaulted under Superior Court Rule of Criminal Procedure 61(i)(3)° because Davis did

2 In order to facilitate a thorough yet clear and concise analys's, the court has

renumbered Davis clams.

3 Pursuant to Rule 61(i)(3):

Procedura Default. Any ground for relief that was not asserted in the proceedings leading to
the judgment of conviction, as required by the rules of this court, is thereafter barred, unlessthe
movant shows (A) cause for relief from the procedurd default and (B) prejudice from violation
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not present it on direct appedl. The respondents thus urge the court to find this claim proceduraly
barred.

The court does not agree that Davis current claim is substantidly the same claim he presented
in his Rule 61 motion. The dam which Davisraised in his Rule 61 motion was that the Superior Court
abused its discretion by ingtructing the jury that Officer Fleetwood had given alawful order. (D.I. 7,
Appdlant’s Appendix, Rule 61 Mation at A5.) The Superior Court treated it as a due process
chdlenge to the jury ingtruction and ruled that it was procedurdly barred. The clam presented in
Davis current habesas petition, however, does not chalenge or even mention the tria court’s ingtruction
tothejury. Rather, hiscurrent clam issmply that the Superior Court abused its discretion by ruling
that Officer Fleetwood' s order was lawful. The court thusfindsthat Davis jury ingruction chalenge,
which the Superior Court ruled was procedurdly barred, is not subgtantialy the same asthe clam
presented in his current petition.

Additiondly, the court finds that Davis current claim is not cognizable on federd habeas
review. Certainly, aconditutiona due process chdlenge to an infirm jury ingruction is cognizable on
federal habeasreview. See Polsky v. Patton, 890 F.2d 647, 650 (3d Cir. 1989). A claim arising
purdly under state law, however, isnot. Tillett v. Freeman, 868 F.2d 106, 108 (3d Cir. 1989).

Here, Davis current claim is that the Superior Court abused its discretion in ruling that Officer
Fleetwood' s order was lawful, not that an infirm jury instruction deprived him of due process. Whether

the officer’ s order was lawful is purely ameatter of state law, not federd law. The inescapable

of the movant'srights.



concluson isthat Davis chdlenge to the Superior Court’ s ruling on amatter of state law is not
cognizable on federa habeas review.

B. Claim 2

Davis next clam isthat the Sate did not satisfy its burden of proving each dement of the
offense for which he was convicted. He argues that the state’' s evidence was insufficient to prove that a
corrections officer may lawfully deny an inmate food smply because heislate. Agan, the respondents
assart that Davis presented this claim in his Rule 61 motion, and that the state courts ruled thet it is
procedurdly defaulted under Rule 61(i)(3).

A review of the record confirms that Davis raised this insufficiency of the evidence dam in his
Rule 61 motion. (D.l. 7, Appdlant’s Appendix a A5-A7, Rule 61 Motion.) The respondents are lso
correct that the Superior Court ruled that this claim is procedurdly barred by Rule 61(i)(3) because
Davis did not present it on direct gpped. Davisll at 2-3; Davis |, 1999 WL 167784 a *2. The
Dedaware Supreme Court affirmed for the same reason. Davis |V, 1999 WL 643004 at **1. The
date courts decison not to review this clam rests on Rule 61(i)(3), which is an independent and
adequate State procedural ground. Gattisv. Shyder, 46 F. Supp. 2d 344, 367 (D. Ddl. 1999), aff'd,
__F.3d__, No. 99-9006, 2002 WL 90834 (3d Cir. Jan. 24, 2002). For this reason, federal habeas
review of thisclam is procedurdly barred unless Davis can establish either cause and pregjudice, or a
fundamental miscarriage of justice. Coleman, 501 U.S. at 750.

Davis attempts to establish cause for his procedurd default by aleging counsd’ s ineffectiveness
for faling to raise the issue on direct gpped. As explained below, the court findsthat Davis' dlegations

of ineffective assstance lack merit. Moreover, Davis himself was permitted to supplement counsd’s
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brief on direct gpped. Davisraised four issues on direct gpped, each of which the Delaware Supreme
Court conddered. Davis hasfailed to explain why he could not have raised the issue on direct apped.

In short, Davis procedurdly defaulted this claim by falling to raise it on direct gpped. He has
faled to articulate any facts which would permit the court to excuse his procedura default. The court
thus concludes that this clam is procedurdly barred from federd habeas review.

C. Claim 3

Davis next clamistha counsd rendered ineffective assstance by failing to investigate whether
Heetwood's order was lawful and by failing to pursue on apped the issue of the lawfulness of
Heetwood' s order. The respondents correctly represent that Davis raised this claim to both the
Superior Court and the Delaware Supreme Court in his Rule 61 proceedings, and that the state courts
denied it on the merits.

Because the state courts rgjected Davis clam of ineffective assstance on the meits, this
court’srole isto determine whether the state courts' decision either was contrary to, or involved an
unreasonable gpplication of, clearly established federd law. See 28 U.S.C. § 2254(d)(1); Williams
529 U.S. a 412. The cdearly established federd law for assessing a clam of ineffective ass stance of
counsd isthe familiar two-prong test of Strickland v. Washington, 466 U.S. 668 (1984): A petitioner
claming ineffective assstance of counsd must show that (1) counsdl’ s performance was deficient, and
(2) counsdl’ s deficient performance pregjudiced the defense. Id. at 687.

Inrgecting Davis clam of ineffective assstance, the Superior Court first cited Strickland and
articulated its two-part test verbatim. Davis|l a 3. Because the Superior Court correctly recited the

goplicable standards, its decision is not contrary to clearly established federd lav. See 28 U.S.C. §

11



2254(d)(2); Williams 529 U.S. at 412. Thus, the remaining question is whether the Superior Court
unreasonably applied the Strickland test to the facts of Davis case. See Williams 529 U.S. at 513.

Inrgecting Davis claim of ineffective assstance, the Superior Court wrote:

In the defendant’ s argument, he dleges that the correctiond officer’ s order, that he
leave the chow line without egting, was not alawful order. Further, he arguesthat his atorney

should have conducted his own inquiry into the policies or regulations concerning what a

correctiond officer is permitted or not permitted to do under smilar circumstances. While

making this argument, the defendant has provided the Court with no rule, regulation, or policy
which would dispute or contradict the evidence in the Stat€' s case that it was gppropriate and
lawful for the correctiona officer to give the defendant the order to leave the chow line. Thus,
the defendant has established no prejudice and, therefore, the defendant’ s ineffective assstance

of counsd clam must fail on its merits. . . . He must show that had his attorney conducted a

reasonable investigation, he would have discovered something which would have had a bearing

on the defendant’ stria outcome.
Davisll a 3-4. The Delaware Supreme Court affirmed for the samereasons. Davis|V at ** 1.

After reviewing the record, the court finds that the Superior Court’s application of the law to
the facts of this case is entirely reasonable. Davis claim is bottomed on the notion that Fleetwood' s
order was unlawful. At trial, Fleetwood' s supervisor testified that the order was both lawful and
appropriate under the circumstances. Davis has failed to identify any evidence which counse should
have offered that would have refuted the state’ s evidence. Plainly, the Superior Court’ s conclusion that
Davisfailed to demondrate prgudice is reasonable.

In sum, the court concludes that the Superior Court’ s decision, as affirmed by the Delaware
Supreme Court, is not contrary to, nor did it involve an unreasonable gpplication of, clearly established
federd law. Therefore, federa habess rdief asto this clam isunavailable.

D. Claim 4

Davis find dam isthat the Ddaware Supreme Court faled to conduct a meaningful review of
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the Superior Court’ s order denying his Rule 61 motion for postconviction relief. As the respondents
correctly point out, this claim is not cognizable on federd habeas review.

Federd courts are authorized to provide habeas relief only where a petitioner isin custody
imposed in violation of the Constitution or laws or tregties of the United States. 28 U.S.C. § 2254(a);
Hassine v. Zimmerman, 160 F.3d 941, 954 (3d Cir. 1998). The “federd rolein reviewing an
gpplication for habeas corpusis limited to evauating what occurred in the state or federad proceedings
that actudly led to the petitioner’ s conviction; what occurred in the petitioner’ s collateral proceedings
does not enter into the habeas caculation.” Hassine, 160 F.3d at 954 (emphagisin original). Davis
claim based on the Delaware Supreme Court’s action in his Rule 61 proceedings, therefore, is not

cognizable on federa habeas review.

V. REQUEST FOR AN EVIDENTIARY HEARING

The AEDPA grants the court discretion to conduct an evidentiary hearing on habeas review,
but only in limited circumstances. See 28 U.S.C. § 2254(e); Campbell v. Vaughn, 209 F.3d 280,
286-87 (3d Cir. 2000), cert. denied, 531 U.S. 1084 (2001). The court may, for example, conduct an
evidentiary hearing if the petitioner * has diligently sought to develop the factud basis of aclam for
habeas rdlief, but has been denied the opportunity to do so by the state court.” Campbell, 208 F.3d at
287 (quoting Cardwell v. Greene, 152 F.3d 331, 337 (4th Cir. 1998)). In such adtuation, the failure
to develop the factud record is not the petitioner’ sfault. Campbell, 208 F.3d at 286-87.

In exercigng its discretion, the court should focus “on whether anew evidentiary hearing would

be meaningful, in that a new hearing would have the potentid to advance the petitioner’sclam.” Id. at
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287. The court properly refusesto conduct an evidentiary hearing where a petitioner fails “‘to forecast
any evidence beyond that dready contained in the record’ that would help his cause, ‘ or otherwise to
explain how his cdam would be advanced by an evidentiary hearing.”” 1d. (quoting Cardwell, 152 F.3d
at 338).

Davis requests that the court conduct an evidentiary hearing because his clams “rely on facts
occurring both in the record and outside.” (D.l. 2, Mem. at 14.) Hefalls, however, to identify any
evidence outside the record that would help his cause, or to explain how any of his cognizable clams
would be advanced by an evidentiary hearing. Moreover, after thoroughly reviewing the record in light
of Davis submissions, the court cannot discern any facts outside the record that would support Davis

cognizable clams. For thisreason, Davis request for an evidentiary hearing is denied.

V. CERTIFICATE OF APPEALABILITY

Findly, the court must determine whether a certificate of gppedability should issue. See Third
Circuit Locd Appdlate Rule 22.2. The court may issue a certificate of gppedability only if the
petitioner “has made a substantia showing of the denia of a condtitutiond right.” 28 U.SC. §
2253(c)(2). Thisrequiresthe petitioner to “demongtrate that reasonable jurists would find the district
court’s assessment of the condtitutional claims debatable or wrong.” Sack v. McDaniel, 529 U.S.
473, 484 (2000).

Here, the court has concluded that federal habess rdlief is unavailable as to each of Davis
clams. The court is persuaded that reasonable jurists would not find its conclusions debatable or

wrong. Davis has, therefore, failed to make a substantid showing of the denid of a condtitutiond right,
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and a certificate of gppedability will not be issued.

VI. CONCLUSON
For the foregoing reasons, IT ISHEREBY ORDERED THAT:
1. Davis petition for awrit of habeas corpus pursuant to 28 U.S.C. § 2254 isDENIED.
2. The court declines to issue a certificate of appedability for falure to satisfy the standard
set forth in 28 U.S.C. § 2253(c)(2).
IT 1S SO ORDERED.

Dated: January 31, 2002 Gregory M. Sleet
UNITED STATES DISTRICT JUDGE

15



